
Registering as a Company Limited by Guarantee: 
  

 

This “briefing” is designed to help clarify, from the point of view of an average FWBO project, the 

main difference between a charity and a charitable company and give the main pros and cons of an 

FWBO charity registering as a company. I’m really grateful to Dharmashura for advice on this, though 

any errors will be mine! 

Vajragupta, December 07 

  

 
Trustee Liability: 
* The main reason FWBO’s consider incorporation as a company is that it gives their trustees reduced 

liability in the event of any claims or debts owed by the charity. However, this advantage may not be as 

clear-cut as it may seem. 

* Most FWBO charities are unincorporated associations – and these are not regarded as a legal entity. 

This is not to say it has no legal status but that, for most purposes, it is regarded as a collection of 

individuals. A Limited Company is different in that it is regarded as a legal entity regardless of the 

individual directors who run it. With an unincorporated association, therefore, legal agreements and 

contracts are be entered into by individuals acting on behalf of the organisation. Trustees therefore 

need to be aware that they are personally responsible for decisions taken by the charity. 

* However, the Trustee Act 2000 gives trustees of unincorporated associations the right to an 

indemnity out of the assets of the charity for liabilities, costs and expenses where they have acted 

reasonably, with due diligence and in accordance with their powers (i.e. the law and the charity’s own 

rules).  This reduces the risk to charity trustees and reduces the advantages of incorporating as a 

company in order to reduce your personal liability as trustees. 

* Trustees should be encouraged to be clear about their roles and responsibilities, keep accurate records 

of decisions taken, take professional advice when needed and keep up to date with good practice. They 

should also ensure that employees and volunteers have been properly selected and are supervised 

reasonably. If you do this, it is very unlikely you will be found to have acted without due diligence etc. 

* Where the assets of the charity are insufficient to cover a liability, the trustees (at the time of the 

actions in question) may still be personally liable for any debts or claims that arise. So, where a charity 

exposes itself to the possibility of sizeable claims by having a number of employees, or entering into 

contracts for the supply of (charitable or commercial) services, or being a substantial owner of 

property, incorporation may be worth considering. 

* Even incorporation as a company would not protect trustees from the consequences of wilful 

misconduct – e.g. breach of trust or duty, or fraudulent wrongful trading. Trustees who become 

company directors must therefore continue to takes their responsibilities very seriously. 

* Trustee liability insurance may be taken out by the charity (unless its own rules prohibit this –

otherwise there is now a general dispensation for trustees to benefit from being trustees in this one 

respect) to cover trustees for any honest mistake. In my (limited) experience this insurance can be 

rather expensive. 

 

Other possible advantages to Incorporation as a Company: 
* As a company is a legal person, all property would be held in the name of the company. This would 

avoid the need to change the paperwork when holding trustees change (though there would need to be 

an initial transfer to the company). 

 

Disadvantages of Incorporation as a Company: 
* The charity will need a new constitution (memorandum and articles of association) and may need 

professional legal advice with this and the rest of the company set-up. 

* It means you have to meet the dual regulatory requirements of both the Charity Commission and 

Companies House i.e. two sets of annual return, accounts etc. Companies House tends to be much 

stricter on filing deadlines for the annual report and accounts – with fines for late filing. The annual 

report and accounts would also need to meet the different requirements of Companies House and the 

Charity Commission – hence the additional costs of accountancy. 

* The accounting/financial reporting requirements of Companies House used to be more stringent than 

the Charity Commission requirements, but they are now being brought more into line with each other. 

The table below gives the requirements and thresholds for financial years that started on, or after, 27
th

 

February 2007. This may mean more work and paying the fees of an accountant, or possibly auditor.  

 



Also Worth Knowing About: 
The Charity Commission has recognised that many charities are registering as companies and that this 

then creates extra work. The 2006 Charity Act therefore creates a new vehicle for these charities – the 

Charitable Incorporated Organisation (CIO). A CIO will have the advantages of a corporate structure, 

such as reduced personal liability for trustees, without the burden of dual regulation. Creating CIOs 

will require additional, secondary legislation and the recently formed Office of the Third Sector will 

start consultations in preparation for this legislation in 2008. I’ll provide more information about this, 

when the details emerge. 

 

 

Accounting Requirements for financial years starting on, or after, 27/02/07: 
 

 Accounting Requirements for 

a Registered Charity 

Additional Requirements for a 

Charitable Company 

Neither income nor 

expenditure over £10,000 

* Accounts must be prepared, 

but may be on the receipts and 

payments basis; 

* There is no requirement to 

have the accounts independently 

examined or audited. 

 

Income not over £100,000 (but 

over the previous threshold) 

* Accounts must be prepared, 

but may be on the receipts and 

payments basis; 

* Accounts must be subject to 

outside scrutiny but trustees 

may choose independent 

examination rather than audit. 

If your gross income was 

between £90K and £500K, and 

you had a balance sheet total of 

no more than £2.8million you 

would have to produce a report 

from a qualified accountant who 

was not a member of the 

charity. 

 

 

Income not over £500,000 or 

assets not over £2.8m (but 

income over the previous 

threshold) 

* Accounts must be prepared on 

the accruals basis in accordance 

with the Regulations and 

Statement of Recommended 

Practice (SORP); 

* Accounts must be subject to 

outside scrutiny but trustees 

may choose independent 

examination rather than audit. If 

independent examination is 

chosen and income is over 

£250,000, then the examiner 

appointed must be a member of 

an accountancy body specified 

under to 2006 Charity Act. 

See above box. 

 

 

Income or Expenditure over 

£500,000 in the current year, 

or whose assets exceed 

£2.8m and gross income 

exceeds £100,000 

* Accounts must be prepared on 

the accruals basis in accordance 

with the Regulations and SORP. 

* Accounts must be audited by 

an auditor who is qualified to 

audit the accounts of companies. 

If income is above £500K or 

balance sheet total is above £2.8 

million, then you need to 

produce a full audited set of 

accounts. 

 


